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MEMORANDUM 
*
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Before:  WALLACE, LEAVY, and BERZON, Circuit Judges.

California state prisoner Byron Chapin Myers appeals pro se from the

district court’s order dismissing his action against defendant Spann for failure to

exhaust administrative remedies pursuant to 42 U.S.C. § 1997e(a).  We have
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jurisdiction under 28 U.S.C. § 1291.  We review the district court’s determination

that a prisoner failed to exhaust available administrative remedies de novo and

review its findings of fact for clear error.  Ngo v. Woodford, 403 F.3d 620, 622 (9th

Cir. 2005).  We reverse and remand.

The district court decided this case before our decision in Ngo v. Woodford,

id.  In Ngo, the court concluded that the prisoner had exhausted “available”

administrative remedies where the prison rejected the prisoner’s grievance as

untimely and the prisoner challenged the untimeliness finding.  Id. at 625. 

Similarly, in this case, the prison returned Myers’s grievance as untimely, and

Myers challenged that decision.  We therefore conclude that Myers did not fail to

exhaust available administrative remedies by filing a grievance deemed by the

prison to be untimely.  

In addition, the prison’s dismissal of Myers’s grievance as untimely does not

result in procedural default of his current civil lawsuit.  See id. at 631 (“We also

hold that the PLRA’s exhaustion requirement does not bar subsequent judicial

consideration of an exhausted administrative appeal that was denied on state

procedural grounds.”).

Accordingly, we reverse the district court’s order dismissing the action as to

defendant Spann and remand for further proceedings. 

REVERSED and REMANDED.  


